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VIOLATION OF TREATIES: BAD FAITH, NONEXECUTION 
AND DISREGARD 

I. Bad Faith in Contracting 

Gradually there has developed a system of treaty negotiation 
which eliminates all possibility of bad faith in contracting, unless the 
mala fides is both deliberate and long-lived. Modern treaty tech- 
nique accounts for this, the stages of a treaty from negotiation to 
entry into force having been developed to serve this very end. When 
kings alone ruled in the brave days of old, only signatures, bolstered 
up on occasion by oaths, giving of hostages, etc., were employed 
to give faith to such documents. 1 But practice now recognizes 
other steps. In the United States there are four steps to be taken 
after the signing before the treaty is fully binding: the advice and 
consent of the Senate to ratification, ratification by the President, 
the exchange of ratifications, and proclamation by the President. 
All of these stages are necessary to make a treaty binding upon the 
citizenry of the United States, and together they will ordinarily 
require a period of several months for their fulfillment. The inevitable 
conflict between the executive negotiators and the legislative depart- 
ment renders it impracticable to negotiate a treaty against which 
any suspicion of inability to keep it may arise. This suspicion does 
arise frequently because of the different points of view of the executive 
and legislative departments of government. The American system 
is growing popular among states. All South America employs it in 

1 "When prudent princes rode to an interview surrounded by armed men, 
met on a bridge, and conversed through a grating, it was no strange thing that 
treaties should be broken as fast as they were made. To us, however, it may 
well seem strange that acute and sagacious men should not have discerned both 
that these varied and redoubled promises rested on nothing at all but the good 
faith they were meant to fortify, and that a penalty which- is nugatory, or a pledge 
which can be circumvented, is not only ineffective but worse, because it lends a 
treacherous satisfaction to the conscience, suggests the very subtleties that elude 
it, and assists the easy work of self-deception." — Mountague Bernard, Four 
Lectures on Subjects connected with Diplomacy, 192. 
794 



VIOLATION OP TREATIES 795 

essentials, and in Europe it is coming into vogue as a subject for 
propaganda. 

Technically, signatures to a treaty are now held to indicate only 
that the negotiators have faithfully carried out their instructions from 
the executive. Signatures are subscribed "in faith" (sub spe rati), 
and their legal effect is now nil. So far as they indicate anything 
legal, they point simply to a consensus of the negotiating minds, 
backed by the executive department of government. The executive 
has had a long and losing fight in the United States with the Senate 
over its part in ratification. The Senate's attitude has been that a 
treaty in full force and effect is binding upon all the people whom 
it represents. Therefore its function is real and not perfunctory. 
Constitutionally the President cannot ratify a treaty without the 
precedent advice and consent of the Senate. But when he does 
ratify, the treaty has not yet reached its full force and effect. For 
ratification is a governmental, not a popular, act, and it is binding 
only upon the performing government. The other government also 
has to ratify. The treaty being at this stage, the ratifications, or 
rather the ratified copies, are exchanged. On one of these the rati- 
fying signatures, as distinct from the negotiating signatures, read 
A B, and on the other B A. The treaty is now legally binding on 
both governments, and in many states this is considered enough. 
In the United States, however, proclamation is still required. The 
President thereby publishes the treaty to the people, which then 
binds them. It is in this form that treaties are printed in Statutes 
at Large and in the Treaty Series, though in most collections of 
treaties the formal proclamation is omitted for considerations of space. 
Its date is carefully noted at the head of the American treaty, but 
most other governments are superbly careless about noting the stages 
following the initial signing. 2 

2 Exchange of ratifications is now customarily noted in texts published in the 
two great and continuous collections, British and Foreign State Papers, and 
Martens' Becueil g6n6ral de traiUs. The British Treaty Series notes only the ex- 
change of ratifications, but an annual number of the series lists accessions, 
withdrawals, etc., which in the case of multipartite conventions indicates deposits 
of ratifications, reserves, etc. The good practice of the United States Treaty 
Series of recording every essential action toward rendering a bipartite treaty effec- 
tive by both contractants seems not to be followed elsewhere, as it deserves to be. 
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All of this refers to bipartite treaties. Multipartite conventions, 
such as those of The Hague, go through the same stages, except that 
the exchange of ratifications is not practicable in the same way. 
State ratifications are in such cases deposited with the state that was 
host of the conference and at a definite time all the ratifying states 
draw up a protocol certifying to their deposit. Later ratifications or 
accessions are certified to contracting Powers by a circular note from 
the state with which deposits are made. This system has been used 
since 1648 with increasing insistence. It would be a valuable addi- 
tion to this system if an international depository office for conducting 
the details of the ratification of multipartite conventions and for 
preserving original texts were in existence. 

This system of guarding the faith of treaties is a, modern develop- 
ment. In none of the older writers is it discussed at all, and there 
are few accounts of it among the current authorities. Space forbids 
even an examination of its interesting legal aspects, which might 
form a separate study. Grotius and Pufendorf mention ratification, 
but are of opinion that it is quite incidental to signing, which to them 
is the binding act. The Peace of Westphalia was ratified omni dolo 
et fraude exclusis. Modern practice has thrown the weight in the 
other direction and has added a definite rule that ordinarily treaties 
do not enter into force until the exchange of ratifications, while 
multipartite treaties usually contain a provision stipulating that, as 
in the case of conventions relating to war, the document holds only 
when all parties are bound by it. This provision automatically throws 
the 1907 Hague Conventions out so far as the present European War 
is concerned, though the 1899 texts are binding. Frequently, after 
ratification, the treaty is considered effective for practical purposes 
from date of signing. 

Another great deterrent to bad faith in contracting is the modern 
political striving for stability of international relations. This has 
drawn a clear distinction between the legal relations of states and 
their relations based on policy. An illustration will make the differ- 
ence clear. The community expects an individual to conduct himself 
within certain bounds in the common interest. He is expected to 
lead a decent life, to support his family, to meet his larger and smaller 
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social engagements; and all of these are regulated by law or by 
community sentiment to such an extent that he who oversteps loses 
thereby. Such relations of the individual are legal or semi-legal in 
some degree or other. But the individual has another set of relations 
with the community. He has his own life to live, his own developed 
mannerisms, his own career to choose and follow. In the Anglo- 
Saxon scheme of things this order of relations is beyond the purview 
of the law, and for the sake of the illustration may be called relations 
of personal policy. As to states, a multifarious set of relations are 
amenable to legal arrangement and control. Within a century 
this order of relations has been immensely enlarged by reason of the 
desire for stability between states, a phenomenon which has also 
accounted for a steady semi-scientific searching by political scientists 
to determine the bounds of policy. Now an honest facing of that 
problem of stability, which has been occurring since the Treaty of 
Vienna of 1815, practically precludes bad faith in respect to what 
has been defined as legal relations in distinction from relations 
of policy. At present, policy, which is not properly the direct sub- 
ject of treaties, is defined in arbitration treaties as "national honor 
and vital interest," an objectionable definition because no one can 
tell what these terms mean and almost anybody can find them 
where they are not. It may be mentioned that the present cata- 
clysm will transform state policy radically and may even render 
states honest enough to call it by name when they are talking 
about it. 

While the complex and lengthy process of putting a treaty into 
force operates from one side to make bad faith impossible in modern 
treaties, the desire for stability has operated to narrow the subject 
matter of state compacts to questions in which bad faith gains nothing 
worth while for the contractant. The instances of bad faith in con- 
tracting which have been found will, therefore, be discovered to belong 
"to an early time whose conditions and problems are obsolete, and for 
the most part they will be seen to have been affected by military 
considerations. 

1. Following the Schmalkaldic War in 1546-1547, Duke Maurice 
of Saxony began to seek the protection of Henry II of France, who 
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felt the necessity of alliances with the German princes to oppose the 
ambitious projects of the House of Austria. Henry sent Jean de 
Fresse, Bishop of Bayonne, to Germany to negotiate with Maurice 
and his allies, a treaty being concluded October 1, 1551, at Friede- 
walde in Hesse, and ratified by Henry January 15, 1552, at Chambord. 3 
The treaty stipulated that the allies would combine their forces 
to procure liberty for the Landgrave of Hesse and to prevent the 
overthrow of the ancient constitution and the laws of the Germanic 
Empire. It was specifically agreed that no treaty of peace nor truce 
should be concluded without the common consent of all the confeder- 
ates, nor without each of them being informed. Maurice, pursuing 
his military campaign, forced the Emperor Charles V to liberate his 
father-in-law, Philip of Hesse. The brother of Charles V, Ferdinand, 
who had always been able to conciliate the Protestants, then con- 
cluded with the German confederates the Transaction (or Convention) 
of Passau. 4 Briefly, it recognized freedom of religion until the next 
Diet. The point here is that Maurice signed the transaction without 
consulting or securing the consent of Henry II, as he had agreed 
to do at Friedewalde. "Posterity, which judges by results," says 
De Koch, "has pardoned him this perfidy, by which the elector 
overturned the vast projects of the Emperor, saved the Germanic 
constitution, and obliged the Emperor to renounce his plan of making 
the imperial authority absolute and hereditary in his house." But 
it was clearly a case of actual breach of treaty through bad 
faith. 

2. One of the weaknesses of the seventeenth and eighteenth cen- 
turies habit of settling a multipartite dispute by a series of bipartite 
treaties was that this system presented isolated and detached transac- 
tions, which might be violated in detail without any of the parties 
being in a position to claim the support of its former allies for the 
defense of the treaty. Many instances might be cited of particular 
solutions necessary to secure a settlement in one case in which pro- 
visions were immediately violated by a subsequent treaty, which 

8 De Koch, Histoire abregi, I, 40-44; Garden, op. cit., 1, 10; Leonard, TraiUs 
de paix, II, 484. 

4 Latin text, Du Mont, Corps universel diplomatique, IV, Part III, 42, 



VIOLATION OF TKEATIES 799 

obviously could not have been negotiated in good faith. By the first 
barrier treaty of The Hague of October 29, 1709, Great Britain 
promised to cede to the States General the upper portion of Guelder 
with the right of garrison in the forts of Liege and Huy and the city 
of Bonn. By Article VII of the Treaty of Utrecht between France 
and Spain of April 11, 1713, the King of France, by virtue of the 
power which he had received from the King of Spain, ceded Guelder 
to the King of Prussia and his heirs and successors of both sexes to 
be enjoyed in full sovereignty and ownership and upon the same basis 
as the King of Spain possessed them, provided that the Catholic 
religion should be maintained as under Spanish domination. These 
two provisions are, of course, contradictory. By Article XVIII of the 
third barrier treaty of Antwerp of November 15, 1715, the Emperor 
ceded to the States General in full sovereignty and ownership several 
cities in the upper portion of Guelder, this not seeming to affect 
the previous treaty engagements except in point of neighbors and 
political influence. Instances of this sort might be multiplied almost 
indefinitely, and the numerous changes of territory from 1648 to 
1815, though generally done under cover of treaty provisions, were 
frequently, if not generally, actual violations of the then current 
system as determined by political treaties. 

3. Through Lord Hindford, George II's minister to Prussia, 
Austria and Frederick II of Prussia signed a truce at Klein Schellen- 
dorf, November 9, 1742, in contravention of which Frederick laid 
seige to Neisse on the 20th, the city capitulating on the 31st. "Whether 
the king of Prussia did not regard the truce as a formal and obliga- 
tory convention but only as a pourparler, or whether he was per- 
suaded that it had been intended to foil him, he believed he could 
make use of it and profited by the Austrian indiscretion of divulging 
what should have remained an impenetrable secret to break an 
engagement of which he undoubtedly repented." 5 

4. "Austria could not cede by the Treaty of Worms of 1743 
to the King of Sardinia the marquisate of Finale, of which it 
had previously disposed in favor of Genoa. It therefore had to in- 

6 Schoell, op. cit., II, 307. Frederick's career contains other instances of treaty- 
breach ascribable to bad faith. 
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demnify, which was recognized by the Treaty of Aix la Chapelle 
of 1748." 6 

5. The Emperor Joseph II visited Catherine of Russia in June, 
1780, and agreed verbally with her that, in case of a rupture with the 
Porte, Russia and Austria would aggrandize themselves at the expense 
of the Turks. Catherine suggested to Joseph that he take possession 
of Rome and Italy and thus virtually reestablish the Empire of the 
West, while she would found at Constantinople a new Empire of the 
East. (Schoell says there is no question as to this plan, which he 
reports on the authority of Joseph himself from Dohm, Derikw&rdig- 
keiten meiner Zeit, I, 420.) Schoell adds 7 that it is extremely prob- 
able that Joseph obtained in this interview the promise of the 
Empress not to oppose his plans against Bavaria in spite of the 
engagements she had contracted with Prussia by the Peace of Teschen 
of May 13, 1779. 

6. General Montesquiou, in command of French troops, entered 
the states of the King of Sardinia on September 22, 1792, war having 
been declared September 10. On September 24 he occupied Cham- 
bery. The proximity of his troops disturbed the Genevan Republic, 
which had for a long time been the threshold of trouble and dis- 
sension. In 1782 France, the King of Sardinia, and the Canton of 
Bern had undertaken to reestablish tranquillity there, the result 
being a treaty of guarantee of pacification signed on November 12, 
1782. The chiefs of the faction overthrown at that time sat in 
the National Convention of France, where they began to complain 
on the approach of the French army. A small council of Geneva 
called upon its allies, the Cantons of Bern and Zurich, to send a 
garrison of 1600 men. This action the Executive Council of the 
French Republic, by a decree of September 28, declared to be contrary 
to the treaty of guarantee of 1782, the second article of which states 
that Geneva should not introduce into its territory any foreign troops 
without the consent of the guarantors, France, Sardinia, and Bern. 
Furthermore, the council declared that the resolution of the Genevan 
magistrates was to be considered as an accession to the first coalition. 
The Executive Council ordered General Montesquiou to prevent the 

6 Garden, TraiU complet de diplomatic, I, 418. r Op. cit., Ill, 124. 
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Swiss troops from entering Geneva. The solution of the question 
was by commissioners, who signed the Convention of Landecy of 
November 2, 1792, which in Article IV says: 

The Republic of Geneva expressly and solemnly reserves all 
previous treaties with its neighbors, and especially that of 1584 with 
the honorable (louables) Cantons of Zurich and Bern, as well as Ar- 
ticle 5 of the treaty of neutrality of 1782; 8 the French Republic under- 
standing that the said reserve should not bind it as to the treaties 
in which it has not participated nor in any manner prejudice the 
faculty that it reserves of revising its own treaties, which it executes 
provisionally until the time of this revision. 9 

General Montesquiou vainly sought to obtain from the Genevan 
plenipotentiaries their renunciation of mentioning the treaty of 1584, 
but they declared that Geneva had concluded no public act without 
recalling this treaty and that the Genevans regarded it as the firmest 
support of their independence. The general was reduced to the neces- 
sity of accepting the situation, of breaking off negotiations, or of 
disobeying his instructions, which ordered him to insist on the com- 
plete excision of the reference. So he seized both horns of the dilemma 
and proposed the text as adopted, securing the reserve in the name of 
Geneva only and obtaining its expression in such form as not to 
engage France. The clause from the treaty of guarantee was inserted 
under like circumstances, but, says Schoell, "it was useless to recall 
such an engagement to a government which, like that of France, 
placed itself above all principles." On September 28, 1792, the 
French National Convention had demanded the execution of the 
treaty of 1782; on October 17, it passed this decree: 

The National Convention, considering that the edict of Geneva 
was dictated by force; that the treaty of November 12, 1782, which 
guaranteed it, is in respect to the Genevan constitution only an 
engagement between tyrants to guarantee a foreign tyranny; that 
it is unworthy of a free people to maintain such acts; considering 
finally that every guar ntee of a constitution is an attempt on the 
independence of the guaranteed power, charges the Executive Council 

8 "The city and territory of Geneva shall still be considered neuter, every 
time that, being calm and tranquil, two or three guaranteeing powers may be 
at war among themselves, and may maintain troops in their vicinity." 

9 Martens, Recueil, V, 95. 
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to declare to the Republic of Geneva and to the Cantons of Bern 
and Zurich that the French Republic on its part renounces the treaty 
of November 12, 1782, so far as it concerns the guarantee of the 
government and constitution of Geneva. 10 

7. An instance of bad faith through conflicting treaties is found 
in the Russo-Turkish treaty of 1774 by which the Russian minister 
was promised rank immediately after the minister of the Holy Roman 
Emperor, although this place had already been accorded to the 
French diplomat by Articles 20 and 27 of the treaty of 1604, by 
Article 10 of 1673, and Article 1 of 1740. 11 

8. In the correspondence relative to peace between France and 
Great Britain in 1799, Lord Grenville, in a note laid before the peers 
on January 28, 1800, asserted that Bonaparte wrote a letter, inter- 
cepted by the English, in which he had ordered General K16ber to 
sign, if necessary, a treaty with the Porte for the evacuation of Egypt, 
but to delay the execution under pretext that the article must be 
previously ratified at Paris. 12 

9. Article IX of the Convention of El Arish of January 24, 
1800, between Great Britain and France, provides that all prisoners 
would be exchanged and the property of the inhabitants of Egypt 
respected. The convention was negotiated by Commodore Sydney 
Smith, and when it was received by the British Government, the 
latter did not wish to permit the officers or detachments of the 
French army to return to France even under an engagement that 
they would not serve after exchange. The bad faith of the French 
in all engagements of this character had been proved by repeated 
examples, the government alleged, 13 and England demanded there- 
fore that it be stipulated that officers and soldiers should be detained 
in some part of the territory of the allies until they were exchanged. 
The Lords of the Admiralty had taken this decision December 15, 
1799, and it was announced to Smith by a letter of January 8, which 

10 The international status of Switzerland was eventually settled by the 
Treaty of Vienna of June 9, 1815. 

11 Pradier-Foder6, Traite de droit international, II, 753. 

12 Schoell, op. cit., V, 316. Ratification was not then considered as the bind- 
ing stage of a treaty, which was obligatory when signed. 

13 Garden, Histoire generate des TraiUs de paix, VI, 214. 
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was received on February 22 at Cyprus. He hastened to Alexandria 
and immediately communicated with the French general, K16ber, 
who took the offensive immediately. The Admiralty Lords finally 
recognized their mistake in disavowing Smith after this incident. 
They announced that since the French believed Smith was sufficiently 
authorized to conclude a treaty and that a part of the convention 
had already been executed, the King wished not to oppose it, and 
the incident would doubtless have ended there had not the French 
used it for diplomatic purposes in respect to signing other con- 
ventions. u 

II. NONEXECTJTION AND DISREGARD 

These are twin types, the first due presumably to carelessness, 
the second to overlooking. Nonexecution of a treaty differs from 
intentional violation in that it involves no overt act against the 
treaty. Disregard will occur when a provision is simply ignored. 
Nonexecution or disregard by one party gives the other contractant 
the right to insist on respect for the treaty or to consider itself as 
freed from the engagement. But whereas most violations of treaty 
can readily be recognized as involving a legal lesion of right, non- 
execution or disregard can be said rather to involve a political lesion. 
Chief Justice Marshall in Foster v. Neilson (2 Pet. at 314) said: 
"When the terms of the stipulation import a contract, when either 
of the parties engages to perform a particular act, the treaty addresses 
itself to the political, not the judicial, department." Unless the 
political department complains to another state of its failure to 
execute or disregard of the terms of a document, there is nothing 
actionable. That is, of course, true in respect to other forms of 
breach, but with the difference that the other forms are of a nature 
to advertise their own illegal character. Failure to protest is likely 
to render the treaty a dead letter or to suggest assent to the existing 
condition. 

These closely connected forms of violation are particularly dan- 
gerous to international good order. As to bipartite engagements, 
no grave question is likely to arise from them, because the injured 
" Schoell, ibid., V, 399, 400. 
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contractant is sure to complain, and the resulting negotiations, recla- 
mation, or arbitration is almost certain to satisfy both. But as 
to multipartite conventions the lack of proper machinery to call 
the violating state to account hinders a settlement. While the 
bulk of arbitrations concerning bipartite treaties may be said to 
involve either nonexecution or disregard of their provisions, there 
is now recallable no single case in which a multipartite convention of 
the international political type has thus been reviewed. Four of the 
multipartite administrative conventions — those on the suppression 
of the slave trade, the transport of merchandise by railroads, the 
universal postal and the wireless telegraphic arrangements — contain 
arbitral clauses to take care of this and other cases of violation or 
dispute; but these are minor documents in the political world. The 
difficulty in calling the recalcitrant state to account is the sovereignty 
theory which in effect makes each state a law unto itself, while this 
status is belied by the very existence of the multipartite engagements 
under discussion. The nonoffending state has no recognized right 
to recall its duty to an offending one except in the case of certain 
Hague Conventions. The result is that, in the case of fundamental 
treaties, disregard, especially, will occur without any state having 
an involved interest large enough or a conscience keen enough to 
warrant a protest. The eventual effect is that by the accretion 
of successive disregards, and in some cases of nonexecution, a 
fundamental treaty will cease wholly or largely to exist in fact, 
though still valid de jure. 16 Instances of these circumstances will 
be given. 

16 About the only difference between violation by disregard and by deliber- 
ation, which is considered later in this study, lies in the admitted knowledge of 
the effect of the violating act either by a lapse into honesty on the part of the 
government itself or from outside representation. 

The situation indicated in the text was very aptly illustrated by the Treaty 
of Vienna of June 8, 1815, consisting of stipulations repeated from seventeen 
separately concluded treaties declared to be integral parts of the main treaty. 
As a matter of fact, the contractants of the separate treaties found it possible 
and technically correct to abrogate, annul, or alter the separate engagements 
among themselves, and thus to nullify the same provisions in the principal treaty, 
whose signatories were helpless to hinder this war of attrition, which from 180 
pages of text in 1815, has left only 30 in force and vigorous to this day. 
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Without attempting to distinguish between nonexecution and 
disregard further, a few examples of this type of breach may be 
considered. 

(A) prior to 1848 

1. Albert, Margrave of Bayreuth and a member of the Circle 
of Franconia, was a turbulent person. He refused to submit to the 
terms of the Convention of Passau of August 2, 1552, and as the 
ally of France continued to make war on the Emperor and the 
Catholic bishops of Franconia and the Rhine. He put the Catholics 
under contribution, and in 1554 engaged some Circles to league 
themselves more closely for the common defense of Protestant in- 
terests. If this occurred now it would fall into the field of national 
affairs. The Edict of Worms of 1521 had prohibited all new doctrines 
and had been the occasion of a treaty of alliance between the Emperor 
Charles V and the Pope. The Diet of Augsburg in 1530 had heard 
and rejected Melancthon's Confession of Augsburg, but at Passau 
in 1552 free exercise of religion had been accorded to its adherents 
until the next Diet. The imperial and papal authorities were con- 
cerned in making this concession a dead letter by nonexecution, 
but Margrave Albert and his cooperators, allying with France 
because the Emperor and Pope were bound together against that 
country, kept the matter thoroughly alive. In fact, still other Circles 
followed the example of the dissidents, who were violating the terms 
of the Convention of Passau by their activities; for the convention 
was intended to keep them quiet to the advantage of the church 
party. At the Diet of Augsburg in 1555 they were strong enough 
to exact a regulation having for its object the execution of the Trans- 
action of Passau and the maintenance of general tranquillity. This 
"conclusum," known as the ordinance of execution, was accorded 
a place in the code of German public law. 16 

2. By Article 7 of the Peace of Religion concluded by the Diet 
of Augsburg, which was convoked by Emperor Charles V in 1555, 

16 Schoell, op. cit., VI, 215-216. For another account of the circumstances, 
see David Jayne Hill, History of European Diplomacy, II, 476-477. Charles V 
at this time evidently introduced the maxim that "necessity knows no law" 
into European politics. 
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every ecclesiastic who would renounce the ancient religion to embrace 
the Augsburg Confession was to lose his benefice but retain his honor. 
This clause resulted in much difficulty later under the name of the 
"ecclesiastic reserve." It was scarcely signed before violations began; 
and these, especially during the reign of the feeble Rudolph II, 
brought about the Thirty Years' War. 17 By the Peace of Prague 
of May 30, 1635, it was attempted to solve the difficulties, without 
success, and the war continued. The question eventually came 
before the negotiators of the Peace of Westphalia, 1648, where the 
ecclesiastic reserve appeared as one of the religious complaints, the 
first presented to the congress under that head. The Protestants 
demanded its abolition as being a clause of the Peace of Religion 
to which they had never assented. They consequently insisted on 
being allowed to maintain possession of all immediate ecclesiastical 
property, of which they had taken possession against the tenor of 
the reserve. The question had become extremely complicated in 
the course of a century, but the fifth article of the treaty of Osna- 
briick takes as a basis of settlement the Peace of Religion and the 
subordinate but antedecent Transaction of Passau of August 12, 
1552, and section 15 of this article affects the ecclesiastic reserve. 
This treaty became the basis of the religious regime of Europe until 
religion passed out of international politics, and for the next century 
and more the article was, with more or less specific mention, con- 
firmed by treaties of peace, alliance, succession, etc. 

3. The Congress of Cambray was called by virtue of Article XIV 
of the Treaty of Madrid of June 13, 1721, to solve outstanding 
questions between the Emperor, the King of Spain, and the Duke of 
Savoy. One of the questions which came before it was that of the 
Company of Ostend which the Emperor had created by grant at 
Vienna on December 19, 1722. The company was given the exclusive 
privilege of navigating and conducting business with the East and 
West Indies and the coast of Africa for thirty years. The maritime 
powers, particularly Holland, claimed that the grant was in violation 
of existing treaties because, according to the Treaty of Munster 

17 Schoell, op. cit., I, 50-58; Du Mont, Corps universel diplomatique, V, 
Part 2, 43-47, 135, 147. 
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of 1648, the Spanish had been given a right of extending their navi- 
gation in the Orient to the Philippines, and because Article XXVI 
of the barrier treaty renewed between the Emperor and the States 
General all the commercial provisions of the Treaty of Munster. 
Another congress assembled at Soissons June 14, 1728, before which 
the Emperor did not undertake to argue against the suppression of 
the company, and on November 9, 1729, a defensive alliance was 
signed between France, Spain, and England at Seville, to which 
Holland acceded on November 21 on the promise of the alhes that 
they would secure entire satisfaction for her in regard to the abolition 
of navigation and commerce by the Company of Ostend in the Indies. 
Article V of the second treaty of Vienna of March 16, 1731, between 
the Emperor, Great Britain, and the States General, obliges the 
Emperor to stop the commerce of the Austrian Netherlands to the 
East Indies, so that it would never be carried on either by the Company 
of Ostend or any other company. Whether or not this was an actual 
breach of Article XXVI of the barrier treaty, the attitude of Austria 
seemed to show that the treaty was violated. By the same article, 
Great Britain and the States General engaged to agree without 
delay upon a new treaty of commerce and a new tariff for the Aus- 
trian Netherlands, conformably to Article XVI of the barrier treaty, 
a provision which was never executed. 18 

4. Shortly after the beginning of the Third Silesian War, the 
Treaty of Closterseven was signed on September 8, 1757, between 
the Duke of Cumberland and Richelieu. According to it the French 
occupied Hanover. In July the French had taken possession of the 
landgraviate of Hesse Cassel, which was allied with Great Britain, 
reduced the greater part of Brunswick and Hanover, and pursued 
the Duke of Cumberland into Bremen. Richelieu, who affected 
simulated treaties in his diplomacy, was, it seems, ignorant of the 
convention of July 11, 1757, between France and Denmark guarantee- 
ing the neutrality of Hanover, though he knew of the guarantee itself. 
The military situation existing on July 24 contemplated resolving 
Denmark from this guarantee under the treaty of July 11. Riche- 
lieu sent a minister to suggest to Frederick V of Denmark the idea 
18 Schoell, op. (At., 11, 194 ff.; Garden, op. cit, III, 130-153. 



808 THE AMERICAN JOURNAL OE INTERNATIONAL LAW 

of mediating between himself and the Duke of Cumberland. It was 
thus that the Treaty of Closterseven was signed and by it auxiliary 
troops of the duke's army were returned to their own countries, 
namely, Hesse, Brunswick-Wolfenbuttel, Saxe-Gotha, and Lippe- 
Buckeburg. The duke was to retire across the Elbe, hostilities were 
to cease, and Richelieu was to remain master, until the general peace, 
of everything he had occupied in the electorate and the duchies of 
Bremen and Verden, with the exception of Stade, where Cumberland 
kept a garrison. The Hanoverians, encouraged by the victory of 
the Prussians at Rosbach, announced on December 15, 1757, that 
they regarded themselves as freed from the engagement of Closter- 
seven. This resolution followed a change in the British ministry, 
by which William Pitt became Minister of Foreign Affairs. On 
November 26, he expressed the opinion that the convention should 
be annulled as opprobrious to England. England demanded Prince 
Ferdinand of Brunswick from the King of Prussia and put him at 
the head of the Hanoverian army, which was reenforced by an English 
corps and actively took the field against the French in complete 
disregard of the Convention of Closterseven. 

5. The states of Franconia sent deputies to Wurzburg and con- 
cluded a suspension of arms on August 7, 1796. By Article XII 
of this convention, the margraviates of Anspach and Bayreuth and 
the county of Schmalkald, belonging to the princes who thus made 
their peace, were declared exempt from paying their share of the 
contribution conformably to the status quo before the war. This last 
clause was inserted on the demand of Nuremberg, which repre- 
sented that the King of Prussia had occupied the greater part of the 
territory of the two margraviates, which belonged to other states; 
and that these occupied portions could not be made to contribute. 
As soon as the convention was known, the envoy of the King of 
Prussia protested against this clause and the French General, Jourdan, 
annulled the convention under the pretext that it had not been pub- 
lished before it was ratified. 19 As a consequence, the convention was 
not executed, though even force majeure could scarcely be adduced 
as an excuse, for Jourdan's army of the Sambre and the Meuse was 
19 Schoell, op. cit., TV, 367; Garden, op. tit., V, 343. 
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in retreat from the offensive of Archduke Charles of Austria, and it 
was only in Italy that the French Directory's general, Bonaparte, 
was in a position to dictate. 

6. Louis XIV attempted in 1680-83 to take possession of parts 
of Alsace by the so-called Chambers of Reunion. For a century 
France continued to look eastward, and by Article VI of the pre- 
liminary treaty of Leoben of April 18, 1797, between Austria and the 
French Republic, the emperor renounced all his rights over the Austrian 
Netherlands and recognized the limits of France as decreed by the 
laws of the republic. At the time the reunion of what was later 
called the four departments of the left bank of the Rhine had not 
been pronounced by the laws of the republic and did not take place 
until March 9, 1801. Early in 1798 the French demanded that, 
by way of indemnity for the expenses which "an unjust attack" 
had caused France, the basis of peace between France and the Ger- 
manic Empire be that the course of the Rhine form the frontier. 
The secret articles of the Treaty of Campo Formio of October 17, 
1797, had given France the right to demand the countries on the left 
bank of the Rhine and guaranteed the consent of Austria thereto 
on condition that the aggrandizement should not be at the expense 
of Bavaria. At the Congress of Rastadt France decided that Vienna 
could be forced to renounce the execution of the condition, and 
negotiations proceeded toward that end. 20 Negotiations continued, 
from March until August, and a French note of March 27, 1798, 
demanded particularly a statement on the indemnization of the 
princes owning territory on the left bank of the Rhine. The Ger- 
manic deputation responded April 4, admitting the principle of 
indemnity by secularization, providing the matter was in accordance 
with the Germanic constitution. The ministers of Austria and Wiirz- 
burg were absolutely opposed to secularization. Those of Saxony 
and Brunswick admitted it only as a necessity. The imperial pleni- 
potentiary at Rastadt transmitted the note of the deputation to the 
French ministers without giving it its approbation. It is thus evident, 
since the Congress of Rastadt resulted in no treaty, that the prelimi- 
nary treaty of Leoben controlled the ownership of the left bank of the 
20 Schoell, op. tit., V, 102 ff.; Garden, op. cit., VI, 18-25. 
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Rhine, though a little later France laid specific claims to the territory 
and took it by force of arms irrespective of the engagements of Leoben. 
Article IX of the secret articles of the Treaty of Campo Formio of 
October 17, 1797, stated that the line traced in the first article gave 
to the King of Prussia his possessions on the left bank of the Rhine. 
Article I, which like the other secret articles was never avowed by 
Vienna, engaged the Emperor to employ his good offices to the end 
that the Germanic Empire cede to the French Republic a part of 
the countries situated on the left bank of the Rhine according to a 
line described in the article. 

7. In 1798 France prepared a fleet which under Admiral Brueix 
left Toulon on May 19 and reached Malta June 9. At the time 
Malta was under the control of the Grand Master of the Order of 
St. John of Jerusalem, Ferdinand Hompesch, who was entitled to the 
prerogatives of a sovereign. By means of information procured by 
Bonaparte through Chevalier di Amati, the Spanish charge" d'affaires, 
a capitulation of Malta was concluded on June 12. This provided: 

Art. 1. The Knights of the Order of St. John of Jerusalem will 
surrender to the French Army the city and forts of Malta. They 
renounce in favor of the French Republic the rights of sovereignty 
and ownership which they have over the city, as well as over the 
Islands of Malta, Gozo, and Comino. 

Art. 2. The French Republic will exercise its influence at the 
Congress of Rastadt, in order to obtain for the Grand Master during 
his lifetime a principality equivalent to that which he now loses, 
and in the meanwhile, it hereby engages itself to pay to him an annual 
pension of 300,000 francs; two years' pension will also be paid to 
him as an indemnity for his furniture or private effects; he will 
retain during the time that he remains in Malta the military honors 
that he has hitherto enjoyed. 

The French saw to the execution of the first article, but they dis- 
regarded the second in several respects. No ratification was pro- 
vided for in the convention itself, and none occurred, so that the 
subsequent events might be properly judged on the basis of treaty 
interpretation rather than of treaty violation. Considering, however, 
that no complaint as to validity was made, it is perhaps legitimate to 
assume that the treaty was de jure in force, as it assuredly was de facto. 

The terms of the second article were disregarded by the French 
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Directory. Its diplomats did not even exercise influence at the Con- 
gress of Rastadt to obtain for Hompesch a principality equivalent to 
the one he lost, nor did France in any other way try to fulfill the clause. 
The plate of the Church of St. John was inventoried at one million 
francs, and was used for the requirements of the garrison and for 
fitting out a warship. Of the 600,000 francs granted to Hompesch 
as an indemnity for his furniture or private effects — in which the 
church furniture might reasonably be included — 300,000 were re- 
tained in discharge of his debts, notwithstanding that the "sum would 
be covered by sale of the lands belonging to the order in Malta, 
then in possession of the French." One-third of the remaining 300,000 
francs was paid to Hompesch in cash, and treasury drafts covered 
the remaining two-thirds. The French treasury refused to pay these 
drafts. The stipulation of an annual pension of 300,000 francs seems 
not to have been fulfilled. 21 

8. The question of Malta arose again at the negotiations for the 
Treaty of Amiens. At that time France proposed conditions which 
England refused to accept on the ground that they were contrary 
to the terms of Article IV of the preliminary treaty signed at London, 
October 1, 1801. This article provided: 

The Island of Malta and its dependencies shall be evacuated by 
the troops of His Britannic Majesty, and restored to the Order of 
Saint John of Jerusalem. 

For the purpose of rendering this island completely independent 
of either of the two contracting parties, it shall be placed under the 
guarantee and protection of a third Power, to be agreed upon in the 
definitive treaty. 

The definitive treaty signed at Amiens on March 27, 1802, devotes 
Article X to Malta, its substantive provision being: 

The Islands of Malta, Gozo and Comino shall be restored to the 
Order of Saint John of Jerusalem, and shall be held by it upon the same 
conditions on which the order held them previous to the war, and under 
the following stipulations. 

The thirteen stipulations which follow provide that the Knights 
of Malta "whose Langues shall continue" are invited to return to 

a William Hardman, A History of Malta, 61, 77, 100; Jonquiere L'Expe- 
dition d'Egypte, I, 640; Garden, op. tit., VI, 46. 
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Malta and to choose a grand master; that there shall be no British 
nor French Langues; that the British forces shall evacuate the island 
within three months after the exchange of ratifications and the island 
be delivered up to the order, provided that a duly empowered grand 
master be upon the island to receive possession; that the independence 
of the islands and the present arrangement shall be under the protec- 
tion and guarantee of Great Britain, France, Austria, Russia, Spain, 
and Prussia. Other stipulations do not now concern us. 

Malta was not restored to the order by Great Britain, and the 
article remained unexecuted, this fact becoming the pretext of the war 
which lasted from 1803 to 1814. Great Britain based her eventual 
nonexecution of the article upon the failure of the stipulations to be 
realized, but many political considerations also affected her attitude. 
In a note of February 28, 1803, Lord Hawkesbury listed to Lord Whit- 
worth, British Ambassador at Paris, the stipulations which had not 
been fulfilled as a condition precedent to evacuation. "These con- 
ditions," wrote Lord Hawkesbury to the French Ambassador at London 
on March 15, "must be considered all of equal effect; and if any mate- 
rial parts of them should have been found incapable of execution, or 
if the execution of them should for any circumstances have been re- 
tarded, His Majesty would be warranted in deferring the evacuation 
of the island until such time as the other conditions of the article could 
be effected, or until some new arrangement could be concluded which 
should be judged satisfactory by the contracting parties." The latter 
alternative was attempted, and Great Britain made proposals on April 
23 and May 7, based on the British right to occupy Malta for ten 
years. France refused this proposal, and Lord Whitworth demanded 
his passports. 22 

9. A decision rendered by M. Merlin, the French Minister of Justice, 
in the case of the Juliane, brought into Bordeaux, charged the com- 
missary of the executive power in the court of the Department of Gi- 
ronde with establishing in its conclusion that the treaty of commerce 
concluded for fifteen years at Copenhagen between France and Denmark 
on August 23, 1742, 23 had ceased to exist in 1757. The jurists evi- 

22 Hardman, A History of Malta, 404, 433, 444, 447-448, 449, 453, 463, 466, 
469, 472, 481. » Text in Wenck, Codex, I, 591. 
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dently ignored the existence of the convention of September 30, 1749, 
which indefinitely extended the treaty of 1742. The decision cost the 
Danes more than 12,000,000 francs and deprived the French Directory 
of the confidence of neutrals. 24 

10. A treaty of alliance was signed at Turin, April 5, 1797, between 
France and Sardinia, being confirmed at first by the French Executive 
Directory. Change in circumstances having decreased the importance 
of the assistance which the King of Sardinia was able to give, the treaty 
was neglected by the French to the point where it was regarded as null 
and therefore it was not presented to the legislative body for ratification. 
It was only on account of requests made by Sardinia that the treaty 
was ratified by the Council of 500 on October 22 and by the Anden 
Conseil on November 1, 1797. To this delay in ratification must be 
credited the silence observed in regard to the King of Sardinia in the 
peace which France concluded during the interval with Austria at 
Campo Formio, for Article VIII of the Alliance of Turin bound 
France not to make any armistice or treaty of peace without Sardinia 
being included. 25 

11. Article V, of the Convention of Constantinople of March 21, 
1800, provided that during the present war 

the Court of Russia and the Porte will be free to garrison the for- 
tresses of the republic [of Ragusa], on the request, however, of the 
republic and after a reciprocal understanding between the two high 
contracting parties, or between the commandants of their naval forces. 

The Porte accused Russia in a manifesto published on January 7, 
1807, with having continually violated this article in having introduced 
into the Republic of Ragusa as many troops as it wished and in having 
disposed of the seven islands constituting the republic as its own 
property. 26 

12. The question of whether an accord reached in conference, 
even if not incorporated in a treaty, can be violated was raised by 
Article VIII of the Peace of Luneville of February 9, 1801, between 
Austria and the French Republic. This article provided that new 

* Schoell, op. cit., VI, 45; Garden, ibid., VI, 307, 335-336. 
26 Schoell, op. cit., V. 33; Garden, op. cit., V, 403. 
26 Schoell, op. cit., V, 318; Garden, op. cit., VI, 220. 
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possessors of territory which changed hands M should be charged with 
the debts hypothecated on its soil, but it was expressly understood that 
the French Republic assumed only the debts resulting from loans 
formerly consented to by the states of the ceded territories or from 
expenses for their effective administration. This reasonable stipulation 
was contrary to one agreed to at the Congress of Rastadt, which did not 
result in a treaty. All of the territories ceded by the Peace of Lun6- 
ville were not countries with states, and consequently the loans hypothe- 
cated on them had not been established in the manner prescribed in 
the Peace of Luneville. New negotiations were begun and at Ratisbon 
another attempt was made to establish the principle laid down at 
Rastadt. 28 

13. By Article I of the Peace of Amiens of March 27, 1802, between 
France and Great Britain, it is agreed that there will be peace, amity, 
and friendship between Great Britain, on the one hand, the French 
Republic, Spain and the Batavian Republic (Netherlands), on the 
other. The condition is expressed according to the customary form, and 
it is promised to avoid everything which might bring injury to the 
contracting parties. The treaty had scarcely been signed when France 
complained that this promise had not been observed by England. 29 

14. At Berlin on November 14, 1802, a treaty was signed by the 
Batavian Republic (Netherlands) and Prussia regulating the details 
of a cession of the enclaves of Sevenaer, Huyssen, and Malburg to the 
republic, which had been agreed upon by Article II of a treaty of the 
preceding May 24. This provision and the ancillary convention were 
never executed and the Dutch did not obtain possession of these three 
districts until after the Peace of Tilsit and as a result of the treaty at 
Fontainebleau of November 11, 1807. 30 

15. The treaty of Fontainebleau was concluded on April 11, 1814, 
between the Emperor Napoleon and his allied conquerors, Austria, 
Prussia, and Russia. There is this peculiarity about it, that its victo- 

27 The territories affected were: former Belgian provinces, the county of Falk- 
enstein, Frickthal, Austrian possessions on the left bank of the Rhine, Verona, 
Brisgau, Modena, and Elba. 

88 Schoell, op. tit., V, 364; Garden, op. tit, VI, 256-257. 

29 Schoell, op. tit., VI, 146; Garden, op. tit., VII, 37. 

30 Garden, op. tit., VII, 144. 
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rious negotiators by it pledged the Government of France to various 
responsibilities toward the man they were packing off to Elba. When 
the Bourbon Louis XVIII came back to Paris to occupy the throne he 
found these engagements made for him: 

Art. 1. His Majesty the Emperor Napoleon renounces for himself, 
his successors, and descendants, as well as for all the members of 
his family, all right of sovereignty and dominion, as well to the 
French Empire and the Kingdom of Italy, as over every other country. 

Art. 3. The isle of Elba, adopted by his Majesty the Emperor 
Napoleon as the place of his residence, shall form, during his life, 
a separate principality, which shall be possessed by him, in full 
sovereignty and property; there shall be besides granted, in full 
property, to the Emperor Napoleon an annual revenue of two million 
francs, in rent-charge, in the great book of France, of which one 
million shall be in reversion for the Empress. 

Art. 6. There shall be reserved in the territories hereby renounced, 
to his Majesty the Emperor Napoleon, for himself and his family, 
domains or rent- charges in the great book of France, producing a 
revenue, clear of all deductions and charges, of two million five 
hundred thousand francs. These domains and rents shall belong in 
full property, to be disposed of as they shall think fit, to the princes 
and princesses of his family. 

D'Angeberg details 31 how these articles were not executed. It is 
sufficient to say that Napoleon in exile never received a sou of the 
2,000,000 francs; and that the 2,500,000 francs for Napoleon's family 
were simply never paid. It was the failure of Louis XVIII to execute 
his share of these engagements that caused the presidents of the Conseil 
d'Etat, when called upon to consider the proclamation of the Congress 
of Vienna of March 13, 1815, against Napoleon, to authorize and legiti- 
mize his return. 32 In truth, however, Napoleon was no martyr, though 
in this instance ill-treated. A furious declaration against him in Ger- 
many at the time charged him with "the violation of all the treaties 
he has signed, including that of Fontainebleau," 33 and the rhetorical 
assertion was almost true. 

81 Le Congrhs de Vienne, 148 ff. 

82 Correspondence of Prince Talleyrand and Louis XVIII, 340. 
85 Ibid., 391. 
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(B) AFTER 1848. 

16. On August 23, 1894, it was reported to the Department of State 
that two American citizens, J. S. Lampton and George B. Wiltbank, 
had been arrested at Bluefields, Nicaragua, during a rebellion, and 
that the Nicaraguan commander refused to release them on condition 
of their leaving the country. This action was protested by Secretary 
Gresham, who demanded an early and fair trial or the release of the 
prisoners. The demand was based on a clause in Article VII of the 
United States treaty with Nicaragua of June 21, 1867, as follows: 

The citizens of the high contracting parties shall reciprocally 
receive and enjoy full and perfect protection for their persons and 
property, and shall have free and open access to the courts of justice 
in said countries, respectively, for the prosecution and defense of 
their just rights. . . . 

Nicaragua maintained the right of expulsion without trial on the 
ground that the Americans were "compromised in the crimes of rebel- 
lion and sedition." Secretary Gresham replied that expulsion without 
trial would be in violation of the treaty of 1867, and eventually the 
order of expulsion was revoked "upon good behavior." 34 

17. On October 26, 1894, Minister Lewis Baker reported that the 
Bluff Improvement Land Company's property at Bluefields had been 
forcibly seized and occupied by Nicaragua. The company had com- 
plained to Secretary Gresham a month earlier. Nicaragua argued that 
under its constitution and international law "no foreigner can solicit 
the intervention of his government in defense of his rights or pretensions 
until after he has exhausted all remedies which the laws of the country 
in which he lives allow him." "But the treaty between the two 
countries," said the Secretary, "entitled American citizens whose prop- 
erty has been taken by Nicaragua for public purposes, 'without full 
and just compensation paid in advance,' to invoke in the first instance 
the diplomatic intervention of the United States in their behalf. The 
very act of the Government of Nicaragua in taking the property without 
full and just compensation paid in advance was a violation of the 

34 For. Rel., 1894, App. I, 329-352; Moore, Digest of International Law, 
IV. 100. 
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treaty (sec. 3, Art. IX, treaty of 1867). No action of its courts (assum- 
ing them to have jurisdiction of such suits) can change the character of 
the act, or make it any the less a plain violation of the treaty. 

"Should the courts decide in favor of the aggrieved parties and award 
them compensation, and that compensation be actually paid, the 
treaty would still remain violated, because the compensation was not 
paid in advance of the taking of the property. To claim that redress 
must be sought through the courts is to claim that payment of com- 
pensation may be postponed till the property has actually been taken, 
in face of the treaty which says that payment must be made in advance. 
One party to a treaty cannot thus practically change its terms and 
evade its requirements." 35 

18. In Article XXIX of the United States treaty of June 18, 1858, 
with China it is provided that "hereafter those who quietly profess 
and teach these doctrines [the Christian religion] shall not be harassed 
or persecuted on account of their faith." Minister Charles Denby, 
in a dispatch to the Tsung-li Yamen on April 9, 1897, stated that at 
Lien Chou, Kwangtung, Chinese converts were not allowed to compete 
at the government examinations. While admitting that Christians 
haxl the right to enter the examinations, the magistrate of the prefecture 
said he could do nothing to compel the examiners to admit them. Year 
after year the viceroy had assured missionaries that Christians might 
compete. "I request you to issue stringent orders," wrote Mr. Denby, 
"that no Christian qualified to present himself at any examination shall 
be hindered or discriminated against because of his religious belief," 
basing the request on the violation of the treaty portion quoted. Secre- 
tary Sherman approved the representation and China issued the neces- 
sary orders. 36 

19. Italy in declaring war on Turkey on September 29, 1911, fur- 
nished the most recent authentic example of treaty disregard not 
connected with the present world war. The Treaty of Paris of March 
30, 1856, stipulates: 

Art. VII. Her Majesty the Queen of the United Kingdom of 
Great Britain and Ireland, His Majesty the Emperor of Austria, His 

35 Moore, Digest of International Law, V, 414. 
38 Moore, Digest, V, 459; For. Eel., 1897, 83-84. 
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Majesty the Emperor of the French, His Majesty the King of Prussia, 
His Majesty the Emperor of all the Russias, and His Majesty the 
King of Sardinia, declare the Sublime Porte admitted to participate 
in the advantages of the public law and system (concert) of Europe. 
Their Majesties engage, each on his part, to respect the independence 
and the territorial integrity of the Ottoman Empire; guarantee 
in common the strict observance of that engagement; and will, 
in consequence, consider any act tending to its violation as a question 
of general interest. 37 

Exchange of ratifications on April 27, 1856, rendered this article 
effective. It is worth attention, for it is the formal admission of the 
first non-Christian and extra-European 3S Power into the charmed circle 
of the "family of nations." It is the guarantee engagement that here 
concerns us, for in 1878 it came into conflict with Russian claims result- 
ing from war. The Treaty of San Stefano of March 3, 1878, disregarded 
the guarantee, and this provoked the Congress of Berlin and its treaty 
of July 13, which quite as thoroughly disregarded the guarantee, 
but legitimately because all parties to the original engagement partici- 
pated in the act. Parts of the 1856 treaty had been abrogated and other 
parts revised by the Treaty of London of March 13, 1871, and that of 
Berlin wrought further changes, but Article 7 of 1856 was left unimpaired 
and was in force until Turkey entered the present European War. 
Great Britain, Austria, France, Prussia, Russia, Sardinia, and Turkey 
were parties to the earliest of the series, Prussia being lineally succeeded 
by the German Empire, Sardinia by Italy at London in 1871, and 
Austria by Austria-Hungary in 1878. The treaty of Berlin provides: 

Art. LXIII. The Treaty of Paris of March 30, 1856, as well as 
the Treaty of London of March 13, 1871, are maintained in all such 
of their provisions as are not abrogated or modified by the preceding 
stipulations. 

On September 26, 1911, Italy sent to the Sublime Porte an ulti- 
matum in which after general criticisms it was announced that the 
Italian Government "has decided to proceed to the military occupation 
of Tripoli and Cyrenaica," both indisputably Turkish territory. On 
September 29 Italy announced a state of war from 2 p.m., and the 

37 Sir Thomas Barclay, The Turco-Italian War and Its Problems, 130. 

38 The United States and Latin America are here considered of the European 
order. 
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transmission of this declaration seems to have been the first news other 
governments officially had of the course of events. On October 26, 
Reuter's reported an official Italian notification of "the cessation of 
Ottoman rule in North Africa," and in November a decree that "Tripoli- 
tana and Cyrenaica are placed under the full and complete sovereignty 
of the Kingdom of Italy" was issued, later being converted into law. 
This decree clearly disregarded Article 7 of the treaty of 1856, which 
has been shown to remain in vigor. Evidently no protest by other 
contractants was made, on the apparent conviction that as Italy had 
made war to take Tripoli and Cyrenaica, diplomacy would be ineffectual 
to combat the sovereign resort to force. It is interesting to note that 
the Treaty of Lausanne of October 18, 1912, confirming Italian sover- 
eignty over the territories, in no way contemplated even notification 
to the Powers contracting in 1856. 

Denys P. Myers. 



